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A meeting of Licensing Sub-Committee will be held on
Thursday, 6 November 2014

commencing at 9.30 am

The meeting will be held in the Meadfoot Room, Town Hall, Castle Circus,
\ Torquay, TQ1 3DR j
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LICENSING SUB-COMMITTEE
AGENDA

1. Election of Chairman/woman
To elect a Chairman/woman for the meeting.

2. Apologies
To receive apologies for absence, including notifications of any
changes to the membership of the Committee.

3. Minutes (Pages 1 - 3)
To confirm as a correct record the Minutes of the meeting of a Sub-
Committee held on 11 September 2014.

4, Declarations of interests

(a) To receive declarations of non pecuniary interests in respect of
items on this agenda

For reference: Having declared their non pecuniary interest
members may remain in the meeting and speak and, vote on the
matter in question. A completed disclosure of interests form should
be returned to the Clerk before the conclusion of the meeting.

(b) To receive declarations of disclosable pecuniary interests in respect
of items on this agenda

For reference: Where a Member has a disclosable pecuniary
interest he/she must leave the meeting during consideration of the
item. However, the Member may remain in the meeting to make
representations, answer questions or give evidence if the public
have a right to do so, but having done so the Member must then
immediately leave the meeting, may not vote and must not
improperly seek to influence the outcome of the matter. A
completed disclosure of interests form should be returned to the
Clerk before the conclusion of the meeting.

(Please Note: If Members and Officers wish to seek advice on any
potential interests they may have, they should contact Governance
Support or Legal Services prior to the meeting.)

5. Urgent items
To consider any other items that the Chairman decides are urgent.

6. Licensing Act 2003 — An application for a Review of a Premises (Pages 4 - 78)
Licence for Rock Garden, 40-44 Swan Street, Torquay TQ2 5EZ
To consider an application for a Review of a Premises Licence for
Rock Garden, 40-44 Swan Street, Torquay TQ2 5EZ.

7. Exclusion of the Press and Public
To consider passing a resolution to exclude the press and public
from the meeting prior to consideration of the following item on the
agenda on the grounds that exempt information (as defined in Part
1 of Schedule 12A of the Local Government Act 1972 (as
amended)) is likely to be disclosed.
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Licensing Act 2003 — An application for a Variation to a
Premises Licence to Specify an Individual as the Premises
Supervisor of Preston Cue Club, 3 Manor Corner, Manor Road,
Paignton TQ3 2JB

To consider an application for a Variation to a Premises Licence to
Specify an Individual as the Premises Supervisor of Preston Cue
Club, 3 Manor Corner, Manor Road, Paignton TQ3 2JB.

(iif)
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Minutes of the Licensing Sub-Committee
11 September 2014

-: Present :-

Councillors Addis, Pentney and Brooksbank

1.

12.

13.

Election of Chairman/woman
Councillor Addis was elected as Chairman for the meeting.
Minutes

The Minutes of the meeting of the Sub-Committee held on 14 August 2014 were
confirmed as a correct record and signed by the Chairman.

Licensing Act 2003 - An application for a Premises Licence in respect of
Pelican Cafe, 61 Roundham Road, Paignton TQ4 6DS

Members considered a report on an application for a Premises Licence in respect
of Pelican Cafe, 61 Roundham Road, Paignton TQ4 6DS.

Wiritten Representations received from:

Name Details Date of Representation

Police Representation in 13 August 2014
relation to Licensing
Objective ‘The
Prevention of Crime and
Disorder’ and proposed
conditions.

Interested Party Representation in 18 August 2014
relation to Licensing
Objective ‘The
Prevention of Public
Nuisance.’

Members noted that there had been no additional Representations received from
any other Responsible Authority or Interested Party.
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Licensing Sub-Committee Thursday, 11 September 2014

14.

Oral Representations received from:

Name Details

Applicant The Applicant outlined the
application, as set out in the
submitted documents and responded
to Members questions.

Police The Police outlined their objection, as
set out in the submitted documents,
outlined proposed conditions and
responded to Members questions.

Members were advised by the Senior Licensing Officer that she had spoken with
the Interested Party who had made the Representation and they had informed her
that they would not be able to attend. Members agreed it was in the public interest
to continue with the meeting.

Additional Information

Members noted that the Police had proposed five conditions, as per Appendix 4 of
the submitted report, and confirmed that these conditions had been agreed by the
Applicant.

Decision:

That the application for a Premises Licence in respect of Pelican Cafe, 61
Roundham Road, Paignton TQ4 6DS be granted as applied for, subject to the 5
conditions proposed by the Police and agreed by the Applicant being added and
that the outside area of the premises shall cease to be used at 11pm.

Reason for Decision:

Having carefully considered all the written and oral Representations, Members
resolved to grant the licence as decided, having been satisfied that the imposition
of the proposed and additional conditions would alleviate the concerns of the
Interested Party and the Police and promote the Licensing Objectives.
Conviction of Torbay Council Licensed Driver of Fraud

Members considered a report concerning a Torbay Council Licensed Driver and
whether he remained a ‘fit and proper person’ to hold a Torbay Council Driver’s
Licence.

Decision:

Members resolved to issue Mr Dawe-Smith with a warning in respect of the
conviction and failure to notify the Local Authority of this conviction.
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Licensing Sub-Committee Thursday, 11 September 2014

15.

Reason for Decision:

Having carefully considered all the written and oral representations, Members are
satisfied on the evidence before them that Mr Dawe-Smith does not pose a risk to
Public Safety.

Whilst Members had regard to the seriousness of the offence and that contained
within the Council’s Policy, Members noted that Mr Dawe-Smith had been a driver
licensed by Torbay Council for twelve and a half years and during that time, there
were no issues of concern. This coupled by the absence of any risk, Members
resolved that in keeping his licence, this will allow Mr Dawe-Smith to continue to
make reparations to the public purse.

Taxi Driver Report

Members were advised by the Senior Licensing Officer that the Taxi Driver had
surrendered the Torbay Council Taxi Driver's Licence and Badge on the 8
September 2014, therefore it was no longer necessary for the Sub-Committee to

consider this matter.

The Chairman noted the Senior Licensing Officers submission and agreed that this
was a matter which did not require any further consideration.

Chairman/woman
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Briefing Report Public Agenda ltem: Yes
No:
Title: Licensing Act 2003 — An application for a Review of a Premises

Licence for Rock Garden, 40-44 Swan Street, Torquay TQ2 5EZ

Wards Affected: Tormohun

To: Licensing Sub- On: 6" November
Committee 2014

Contact Officer: Mandy Guy

Telephone: 01803 208025

“B E.mail: Licensing@torbay.gov.uk

1. Key points and Summary

1.1 To consider and determine an application, in respect of the Premise detailed
above, for a Review of a Premises Licence. The Premises is situated in the
Cumulative Impact Area.

1.2  The application relates to all the Corporate Priorities within the Community Plan.

1.3  The matters raised relate to the Licensing Objective “The Prevention of Public
Nuisance”.

1.4  The Authority must hold a hearing to consider the application and any relevant
Representations.

The Authority must, having regard to the application and any relevant
Representations, take such of the steps as detailed below, if any, as it considers
necessary for the promotion of the Licensing Objectives.

The steps are —

(@)  to modify the conditions of the licence;

(b)  to exclude a licensable activity from the scope of the licence;
(c) to remove the Designated Premises Supervisor,

(d)  to suspend the licence for a period not exceeding three months;
(e) torevoke the licence;

and for this purpose, the conditions of the licence are modified if any of them are
altered or omitted or any new condition is added.

If the licence is subject to sections 19, 20 and 21 (requirement to include certain
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1.6

21

2.2

2.3

conditions in Premises Licences) they remain.

Where the Authority takes a step to modify the conditions or exclude a licensable
activity, it may provide that the modification or exclusion is to have effect for only
such period (not exceeding three months) as it may specify.

Reasons for the decision must be given for inclusion in the appropriate Notices
required to be served on the Interested Parties and Responsible Authorities at
the determination of the matter.

Introduction

An application has been made under Section 51 of the Act for a Review of the
Premises Licence, at the Premise detailed above. Details of the application are
shown in Appendix 1.

A brief description of the Review is as follows:

Mr Stuart Gibbons and Mr Daniel Burridge, both Interested parties, have sought
a Review of the Premises Licence on the grounds relating to the Licensing
Objective “The Prevention of Public Nuisance”.

A copy of the current Premises Licence is shown in Appendix 2.

Torbay Council as the Licensing Authority, is satisfied that the application has
been properly made, that the Applicants are Interested Parties, and that the
administrative requirements of Section 51(3)(a) and (b) have been met and that
the Representation has not been subsequently withdrawn and is not vexatious,
frivolous or repetitious.

We have received a Representation from Public Protection in relation to the
Licensing Objective “The Prevention of Public Nuisance”. This is shown as
Appendix 3.

We have received 1 Representation from an Interested Party in relation to the
Licensing Objective “The Prevention of Public Nuisance”. This is shown as
Appendix 4.

The Solicitor acting on behalf of the Licence Holder has submitted a
representation in response to the Review. This is shown as Appendix 5.

The Police have considered the application and are satisfied that the Premises
are currently meet the Licensing Objective “The Prevention of Crime and
Disorder”, “The Protection of Children from Harm” and “The Promotion of Public
Safety”. Therefore they are not making a representation in relation to this matter.
However, they have provided a statement outlining historic concerns that they
had and respectfully request that the Licensing Sub-Committee consider these
and the remedial actions put in place to alleviate them when making their
decision. This is shown as Appendix 6.

There have been no Representations from any other Responsible Authority or
any other Interested Party.

The Authority is required to conduct a hearing by the provisions of Section 52(2).
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2.4  Appropriate Notices have been issued to all parties, as required by the Licensing
Act 2003 (Hearing Regulations) 2005, including, where appropriate, details of the
Representations and the procedure to be followed at the hearing.

2.5 Once the matter is determined, a Right of Appeal to the Magistrates’ Court is
granted by Section 181 of the Act and, by Paragraph 8(2) of Schedule 5 to :-

(@)  the Applicant for the Review,

(b)  the holder of the Premises Licence, or

(c) any other person who made relevant Representations in relation to the
application.

In the event that an Appeal is entered, the determination will not have affect until
the Appeal is either determined or withdrawn.

2.6  Following such Appeal, the Magistrates’ court may:-
(a) dismiss the Appeal,
(b) substitute for the decision appealed against any other decision which could
have been made by the Licensing Authority, or
(c) remit the case to the Licensing Authority to dispose of it in accordance with
the direction of the Court,
and may make such an order as to costs as it thinks fit.

Frances Hughes
Executive Head Community Safety

Appendices

Appendix 1 Details of the application for Review

Appendix 2 A copy of the Premises Licence

Appendix 3 Representation from Public Protection

Appendix 4 Representation from an Interested Party

Appendix 5 Representation from Solicitor representing the Licence holder
Appendix 6 Representation from the Police

If the above appendices are not attached to this report, they can be viewed at
Connections Offices in Torquay, Paignton and Brixham and Torquay, Paignton,
Churston and Brixham Libraries. Copies can also be obtained from the Democratic
Services Office, Town Hall, Torquay.

Documents available in members’ rooms
None
Background Papers:

The following documents/files were used to compile this report:
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Torbay Council Licensing Policy 2011.
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TORBAY COUNCIL

15 SEP 201 Arpp 035333
COMMUNITY SAFETY |
LICENSING ACT 2003

APPLICATION
FOR THE REVIEW OF A PREMISES LICENCE
OR CLUB PREMISES CERTIFICATE

NOTIFICATION

Information held by Torbay Council complies with and is held in accordance with the
UK Data Protection Act 1998. The information that you provide on this form will only
be used for this application form and will only be disclosed where necessary under any
applicable legisiation.

Information may also be shared for the prevention and detection of crime, for example
with the police and other agencies as required by law, such as the Audit Commission
under the National Fraud Initiative data matching exercise.

You have a right of access to your personal information. If you wish to access your
personal information or exercise any of your rights under the legislation then please
contact Torbay Council's Information Governance team on 01803 20 7467. Further
information can be found on the Information Governance pages on Torbay Council’s
Internet sife at, www.torbay.gov.uk

Compl forms shoul return :

Principal Safety & Licensing Officer

Torbay Council

Environmental Health and Community Safety
Roebuck House

Abbey Road

Torquay

TQ2 5EJ

Contact Details:
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Tel: 01803 20 8126 Web: www.forbay.gov.uk

Fax: 01803 20 8854 Email:
licensin torbay.gov.uk

Application for the review of a Premises Licence or

Club Premises Certificate under the Licensing Act 2003
PLEASE READ THE FOLLOWING INSTRUCTIONS FIRST

Before completing this form please read the guidance notes at the end of the form.
If you are completing this form by hand please write legibly in block capitals. In all
cases ensure that your answers are inside the boxes and written in black ink. Use
additional sheets if necessary.

You may wish to keep a copy of the completed form for your records.

I  Stuart Gibbons & Daniel Burridge

{Insert name of applicant)

apply for the review of a premises licence under section 51/ apply for the review
of a club premises certificate under section 87 of the Licensing Act 2003 for the
premises described in Part 1 below (delete as applicable)

Part 1 — Premises or club premises details

Postal address of premises or, if none, ordnance survey map reference or
description

Rock Garden

40-42 Swan Street

Torquay TQ2 5ES

Name of premises licence holder or club holding club premises certificate (if
known)

Halix Ltid

The Royal Exeter Hotel, Exeter Road, Bournemouth, BH2 BAG

Number of premises licence or club premises certificate (if known
PL0576
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Part 2 - Applicant details
lam
Please tick yes

1) an interested party (please complete (A) or (B) below)
a) a person living in the vicinity of the premises v
b) a body representing persons living in the vicinity of the premises

¢) a person involved in business in the vicinity of the premises v
d) abody representing persons involved in business in the vicinity
of the premises

2) aresponsible authority (please complete (C) below)

3) amember of the club to which this application relates (please
complete (A) below)

(A) DETAILS OF INDIVIDUAL APPLICANT (fill in as applicable)

Please tick
Mr v Mrs Miss Ms Other

title

(for example, Rev)
Surname First names

Gibbons Stuart
Please tick yes

I am 18 years old or over v

Current postal
address if
different from
premises
address
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Post town Torquay Post Code TQ2 55P

Daytime contact telephone number 01803 201401

E-mail address steamerquay@gmail.com

(optional)

(B) DETAILS OF OTHER APPLICANT

Daniel Burridge
Flat 3 Steamer Quay
Rock Road

Torquay

TQ2 5SP

Tel 01803201401

E-mail steamerquay@gmail.com

(C) DETAILS OF RESPONSIBLE AUTHORITY APPLICANT

Name and address

Telephone number (if any)
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E-mail address (optional)

This application to review relates to the following licensing objective(s)

Please tick one or more boxes
1) the prevention of crime and disorder
2) public safety

3) the prevention of public nuisance ¥
4) the protection of children from harm
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Please state the ground(s) for review (please read guidance note 1)

EXCESSIVE LOUD MUSIC FROM WITHIN THE PREMISES. EXCESSIVE
FOUL LANGUAGE AND NOISE FROM PATRONS IN THE BEER GARDEN.
EXCESSIVE FOUL LANGUAGE AND NOISE FROM PEOPLE LEAVING THE
PREMISES AND WHILE SMOKING IN SWAN STREET OUTSIDE THE
FRONT OF THE PREMISES. THIS CONSTITUTES A PUBLIC NUISANCE
AND INTOLERABLE DISTRESS TO RESIDENTS OF NEIGHBOURING
PROPERTIES.

Page 13




Please provide as much information as possible to support the application
(please read guidance note 2)

THE PRESENT OWNERS OF THE PREMISES DEMOLISHED THE DERELICT BUILDINGS
IN SWAN STREET ADJOINING STEAMER QUAY TO DEVELOP THE AREA INTO ABEER
GARDEN. THIS HAD THE EFFECT OF CREATING AVAST OPEN AREA BETWEEN THE
ROCK GARDEN PREMISES AND STEAMER QUAY. SEE ILLUSTRATION -

STEAMER QUAY OUTLINED IN GREEN

DEMOLISHED BUILDINGS IN RED

ROCK GARDEN IN BLUE.

NEW GARDEN AREA IN WHITE

2ND PIC - VIEW FROM A BEDROOM WINDOW SHOWING SOUND REDUCING MEASURES

OVER THE PERIOD SINCE ROCK GARDEN OPENED WE HAVE ON SEVERAL
OCCASIONS CONTACTED THEM REGARDING NOISE FROM WASTE GLASS
COLLECTION AT 5 - 5.30AM EVERY MONDAY. NOISE FROM EMPTYING GLASS BINS BY
THE CLEANERS EVERY MORNING AT 7 - 7.30 AND ALTHOUGH THESE PROBLEMS HAVE
TO A CERTAIN EXTENT BEEN RESOLVED, NOISE FROM LARGE CROWDS OF
INTOXICATED PEOPLE IN THE GARDEN, SHOUTING AND USING FOUL LANGUAGE IS
CONTINUING TO BE AN INTOLERABLE NUISANCE. AT PRESENT THE GARDEN CLOSES
AT 10PM, (BY A VERBALAGREEMENT WITH LICENSING). A CONDITION ON THE
PREMISES LICENCE STATES A CLOSING TIME OF 11PM SUN-THURS & MIDNIGHT FRI &
SAT NIGHTS. THESE CLOSING TIMES WOULD BE BEYOND ACCEPTABLE.

DURING THE EVENING AND LATE AT NIGHT WHEN PATRONS ARE MORE INTOXICATED,
THE NOISE LEVELS INCREASE TO AN UNACCEPTABLEAND ... cont on next page
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INTOLERABLE LEVEL. THIS IS CAUSING US AN INORDINATE AMOUNT OF DISTRESS
AND WE ARE STARTING TO SUFFER UNACCEPTABLY HIGH STRESS LEVELS, DUE TO
LACK OF SLEEP. WE ARE ALSO HAVING TO KEEP OUR WINDOWS CLOSED STOPPING
FRESH AIR VENTILATION TO OUR FLAT.

AFTER THE GARDEN CLOSES, THE FRONT OF THE PREMISES IS USED AS A SMOKING
AREA. THE RESULT OF THIS IS THE NOISE FROM CUSTOMERS CONTINUES FROM IN
FRONT OF THE BUILDING UNTIL (AND SOMETIMES BEYOND) CLOSING TIME AT 2.30am.
THE GARDEN 1S FLANKED ON THREE SIDES BY RESIDENTIAL PROPERTIES, IN SWAN
STREET, ROCK ROAD, COBURG PLACE, MELVILLE STREET AND THE THREE FLATS AT
STEAMER QUAY.

SOON AFTER THE GARDEN WAS OPENED, A PETITION OF COMPLAINT ABOUT THE
NOISE NUISANCE WAS SUBMITTED TO THE COUNCIL BY APPROXIMATELY 48 PEOPLE
IN THE VICINITY. WE HAVE SUBMITTED “NOISE DIARIES” AND VIDEO EVIDENCE TO THE
ENVIRONMENTAL PROTECTION TEAM OVER THE LAST 12 - 13 MONTHS. SEVERAL
PROMISES OF IMPROVEMENT MEASURES HAVE BEEN MADE DURING THAT TIME BUT
VERY FEW HAVE BEEN IMPLEMENTED.

SOME MEASURES HAVE BEEN PUT IN PLACE TO LIMIT BOTH THE EGRESS OF NOISE
FROM WITHIN THE PREMISES AND TO REDUCE THE NOISE FROM THE GARDEN.

THE OWNERS HAVE INSTALLED AN INNER DOCR TO THE GARDEN CREATING A LOBBY.
THIS HAS VERY LITTLE EFFECT AS UPTO 150 OR MORE PEOPLE ARE CONSTANTLY
GOING IN AND OUT OF THE PREMISES, THEREFORE BOTH DOORS ARE OPEN AT THE
SAME TIME. ALSO ON SEVERAL OCCASIONS BOTH INNER AND OUTER DOORS ARE
WEDGED OPEN. THE MAIN FRONT DOOR TO THE PREMISES DOES NOT HAVE A
LOBBIED ENTRANCE, THEREFORE, LOUD MUSIC NOISE FROM WITHIN CAN BE HEARD
EVERY TIME SOMEONE ENTERS OR LLEAVES THE PREMISES. LICENSING OFFICERS,
STREET WARDENS, AND COMMUNITY SAFETY HAVE VISITED OUR FLAT AND SAID IT IS
NOT REASONABLE TO BE LIVING WITH THE VOLUME OF NOISE NUISANCE WE
ENDURE. A SENIOR LICENSING OFFICER, WHILST ON THE PHONE TO US FROM SWAN
STREET, WAS AMAZED WE COULD HEAR HER CONVERSATION WITH COLLEAGUES
STANDING NEXT TO HER.

IT WAS A REASONABLY QUIET AREA BEFORE ROCK GARDEN OPENED. EVEN WHEN
YATE'S AND THEN TENNISON'S HAD THE PREMISES THERE WAS NO ISSUE WITH
SOUND NUISANCE.

WE ARE CONCERNED THAT THE NOISE ISSUES ARE HAVING A DETRIMENTAL AFFECT
ON RENTAL/SALE VALUE OF OUR PROPERTIES. ONE OF OUR RESIDENTS HAS SAID
THEY INTEND MOVING OUT IN PART BECAUSE OF THE NOISE FROM ROCK GARDEN.
WE FEEL THAT WHATEVER STRUCTURAL MEASURES ARE TAKEN, THEY WILL HAVE
LITTLE OR NO EFFECT ON NOISE REDUCTION, DUE TO THE GEOGRAPHIC LOCATION
AND THE WAY THE WALLS AND STRUCTURES SURROUNDING THE GARDEN EFFECT
SOUND VOLUME AT HIGHER LEVELS, I.E. VOLUMES ARE HIGHER AT 5TH OR 6TH
FLOOR THAN AT GROUND LEVEL. WE ARE ABLE TO FOLLOW CONVERSATIONS OF
PEOPLE SAT AT THE FAR END OF THE GARDEN WHEN ONLY THAT TABLE IS
OCCUPIED.

WE WOULD LIKE TO POINT OUT THAT ALL OUR COMPLAINTS OF NUISANCE ARE IN
CONTRAVENTION OF THE CONDITIONS ATTACHED TO THE PREMISES LICENCE :-
ANNEXE 2 THE PREVENTION OF PUBLIC NUISANCE 1. 2. & 3.

ANNEXE 3 THE PREVENTION OF PUBLIC NUISANCE 1.(i) & (i) 7. 8. 9. 11. 12. 15. & 16.
AND ARE COVERED BY THE COUNCIL'S GUIDANCE NOTES “CONTROL OF NOISE FROM
LICENSED PREMISES”.

A DVD WITH SOME VIDEO EVIDENCE TAKEN BETWEEN AUGUST 2013 AND AUGUST
2014 IS INCLUDED WITH THIS APPLICATION. ALSO ON THE DVD ARE 2 PICTURES
SHOWING BEFORE & AFTER DEMOLITION AND 1 SATELLITE VIEW OF THE AREA.
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Please tick yes

Have you made an application for review relating to this premises
before

If yes please state the date of that application Day Month Year

If you have made representations before relating to this premises please state
what they were and when you made them

NOISE DIARIES AND VIDEO EVIDENCE TAKEN ON EQUIPMENT SUPPLIED BY
COMMUNITY SAFETY TEAM. ALSO VIDEO EVIDENCE TAKEN ON A MOBILE
PHONE, OVER THE LAST 12-13 MONTHS.

Please tick yes

Page 16




« | have sent copies of this form and enclosures to the v
responsible authorities and the premises ficence holder or
club holding the club premises certificate, as appropriate

» | understand that if | do not comply with the above v
requirements my application will be rejected

IT IS AN OFFENCE, LIABLE ON CONVICTION TO A FINE UP TO LEVEL 6§ ON THE
STANDARD SCALE, UNDER SECTION 158 OF THE LICENSING ACT 2003 TO
MAKE A FALSE STATEMENT IN OR IN CONNECTION WITH THIS APPLICATION

Part 3 — Signatures {(please read guidance note 3)

Signature of applicant or applicant’s solicitor or other duly authorised agent (See
guidance note 4). If signing on behalf of the applicant please state in what
capacity. A

Signature

Contact name (where not previously given) and postal address for
correspondence associated with this application (please read guidance note 5)

Post town Post Code

Telephone number (if any)

If you would prefer us to correspond with you using an e-mail address your e-
mail address (optional)

10
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A DVD with photographs and video footage was submitted with
this review application. Copies of the DVD were distributed
with the applications to the premises licence holder and the

consultees.

The photographs and video footage will be available to view at
the licensing hearing.
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T DEVON
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Part 1 - Premises Details
RO TAL oK §3 ORERENISE 87O NON EXORBNANCE SURVE T MARIREERENCEOR BESCRI

Rock Garden
40-44 Swan Street, Torquay, Devon, TQ2 5ES. Telephone 01803 389651

- an exhibition of a film

- a performance of live music

- any playing of recorded music

- entertainment facilities for dancing
- provision of late night refreshment
- the sale by retail of alcohol

S THE TIMESTHE [ CENCE AU THORISE SITHE CARRYING 0T OF LICENSABUE AGTIVITIES

TR A o YT A L S LY

Activity (and Area if applicable) Description Time From Time To

B. Exhibition of films (Indoors)
Monday to Wednesday 11:00am 11:30pm
Thursday to Safurday 11:00am 2:30am
Sunday Ncon 11:00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and untit 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

E. Performance of live music (indoors}

Meonday to Wednesday 11:00am 11:30prm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11.00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

F. Playing of recorded music (Indoors)

Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11:00pm
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Activity {and Area if applicable) Description Time From Time To
F. Playing of recorded music {Indoors) continued ...
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

On New Year's Eve from the end of permitted hours on New Year's Eve fo the start of
permitied hours on the following day.

J. Provision of facilities for dancing (Indoors)

Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11:00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

L. Late night refreshment (Indoors}

Thursday to Saturday 11:00pm 2:30am
Christmas Eve " 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Friday, Saturday and Sunday until 02.30 on and until 00.30 Monday on
Easter Bank Holiday, both May Bank Holidays and August Bank Holiday.

M. The sale by retail of alcohol for consumption ON and OFF the premises

Monday to Wednesday 11:00am 11:00pm
Thursday to Saturday 11:00am 2:00am
Sunday Noon 10:30pm
Christmas Eve 11:00am 2:00am
Boxing Day 11:00am 2:00am
New Year's Day 11:00am 2:00am

To extend on Sunday until 02.00 on and until 00.00 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

On New Year's Eve from the end of permitted hours on New Year's Eve to the start of
pemmitted hours on the following day.

The Childrens Certificate operates from 11.00am to 7.30pm weekdays and from noon
to7.30pm on sundays.

Description Time From Time To
Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11:00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

On New Year's Eve from the end of permitted hours on New Year's Eve to the start of
permitted hours on the following day.
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~ M. The sale by retail of alcoho! for consumption ON and OFF the premises
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ANNEXE 1

MANDATORY CONDITION: WHERE LICENCE AUTHORISES SUPPLY OF ALCOHOL

1) No supply of alcohel may be made under the premises licence:-
(a) at a time where there is no designated premises supervisor in respect of the premises licence , or
{b) at a time when the designated premises supervisor does not hold a personal licence or hisfher personal
licence is suspended.
2) Fvery supply of alcohol under the premises licence must be made or authorised by a person who holds a personal
icence.
3) {1) The responSIbIe person shall take all reasonable steps to ensure that staff on relevant premises do not carry out,

arrange or participate in any irresponsible promotions in relation to the premises.

(2} Inthis paragraph, an iresponsible promotion means any one or more of the following activities, or substantially
similar activities, carried on for the purpose of encouraging the sale or supply of alcohel for consumption on the premises in
a manner which carries a significant risk of leading or contributing to crime and disorder, prejudice to public safety, public
nuisance, or harm to children -

(a) games or other activities which require or encourage, or are designed to require or encourage, individuals to -

(i) drink a quantity of alcohol within a time limit {other than to drink alcohol sold or supplied on the premises before
the cessation of the period in which the responsible person is authorised to sell or supply alcohol}, or

(i) drink as much alcohol as possible (whether within a time limit or otherwise),
(b) provision of unlimited or unspecified quantities of alcohol free or for a fixed or discounted fee to the public orto a
group defined by a particular characteristic (other than any promotion or discount available to an individual in
respect of alcohol for consumption at a table meal, as defined in section 159 of the Act),

(¢) provision of free or discounted alcohe! or any other thing as a prize to encourage or reward the purchase and
consumption of alcohol over a period of 24 hours or less;

(d) provision of free or discounted alcohol in relation to the viewing on the premises of a sporting event, where that
provision is dependent on -

(i) the outcome of a race, competition or other event or process, or
(i)  the likelihood of anything occurring or not occurring;
(e) seliing or supplying alcohol in association with promotional posters or flyers on, or in the vicinity of, the premises
which can reasonably be considered to condone, encourage or glamorise anti social behaviour or to refer to the

effects of drunkenness in any favourable manner.

4) The responsible person shall ensure that no alcohol is dispensed directly by one person into the mouth of anocther
(other than where that other person is unable to drink without assistance by reason of a disability}).

5) The responsible person shall ensure that free tap water is provided on request to customers where it is reasonably
available.

6) (1) The premises licence holder or club premises certificate holder shall ensure that an age verification policy applies to
the premises in relation to the sale or supply of alcohal.

{2) The policy must require individuals who appear to the responsible person to be under 18 years of age (or such

older age as may be specified in the policy) to produce on request, before being served alcohol, identification bearing their
photegraph, date of birth and a holegraphic mark.
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(a) where any of the following alcoholic drinks is sold or supplied for consumption on the premises {other than alcoholic
drinks sold or supplied having been made up in advance ready for sale or supply in a securely closed container) it is
available to customers in the following measures -

(i) beer or cider: ¥ pint;
(ii) gin, rum, vodka or whisky: 25 ml or 35 ml; and
(i) still wine in a glass: 125 ml; and
{b) customers are made aware of the availability of these measures.

MANDATORY CONDITION: EXHIBITION OF FILMS

1) Where the film classification body is specified in the licence, admission of children must be restricted in accordance
with any recommendation made by that body.

2) Where -
(a) the film classification body is not specified in the licence, or
{b) the relevant licensing authority has nofified the holder of the licence that this condition applies to the film in

question,
admission of children must be restricted in accordance with any recommendation made by that licensing authority.

In the case of the aforementioned conditions

“children™ means persons aged under 18; and

"film classification body” means the person or persons designated as the authority under section 4 of the
Video Recordings Act 1984 (authority to determine suitability of video warks for classification).

MANDATORY CONDITION: DOOR SUPERVISION

1) Where one or more individuals are carrying out security activities, each individual must be licensed by the Security
Industry Authority.

2) But nothing in the aforementioned conditions requires such a condition to be imposed in respect of a) and b) and (b)(i)
and (bXii)

(a) in respect of premises within paragraph 8(3)(a} of Scheduls 2 to the Private Security Industry Act 2001 (c. 12)
(premises with premises licences authorising plays or films), are exempt.

(b) In respect of premises in relation to-
(i) any occasion mentioned in paragraph 8{3)(b) or (¢) of that Schedule (premises being used
exclusively by club with club premises certificate, under a temporary event notice authorising plays or
films or under a gaming licence), or

{ii) any occasion within paragraph 8(3)(d) of that Schedule (occasions prescribed by regulations under
that Act).
3) For the purposes of the aforementioned conditions:-
(a) “security activity" means an activity to which paragraph 2(1)(a) of that Schedule applies, and
(o)} paragraph 8(5) of that Schedule (interpretation of references to an occasion) applies as it applies in relation to

paragraph 8 of that Schedule.

ANNEXE 2

CONDITIONS CONSISTENT WITH THE OPERATING SCHEDULE
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General

1.

4.

1.

1.

3.

The premises shall confinue to operate in the same way that it does at present in terms of its trading style, customer
base and activities.

Music videos shall be currently played at the premises under an exemption within the Cinemas Act which cannot be
"converted".

The premises was granted a public entertainment licence after the 7th February subject to the standard conditions of
the Local Authority and the premises shall continue to be operated in accordance with those provisions.

No customers shall be permitted to drink outside unless seated.

The Prevention of Crime and Disorder

Staff shall receive iraining in respect of all aspect of management of the bar and licensing law and the Barsafe policy
identifies staff training as fundamental to the good conduct of premises. Training will be ongoing.

The manager shall be an active member of the Local Pubwatch scheme.

There shall be no iresponsible drink promotions and under the Barsafe policy the company operates its own minimum
pricing scheme and will always adhere to any local pricing policy.

On any Thursday, Friday, Saturday and Sunday night that the premises remain open for the sale of alcohol after
midnight and then closes after 00.30, SIA Door Supervisors shall be employed on the premises from 22.00 until close,
at a ratio of one Supervisor per one hundred customers (this condition shall also apply on Christmas Eve and New
Years Eve when they do not fall on a Thursday, Friday, Saturday or Sunday). On all other accasions, the Premises
Licence holder shall risk assess the requirement for Door Supervisors and employ such Door Supervisors, if at all, in
such numbers and at such times determined by that risk assessment.

All drinks must be served in toughened, strengthened, polycarbonate or plastic glasses. No alcohol shall be served in
glass botiles from which it is intended or likely that customers shali drink, from 20:00 onwards.

Public Safety

Sufficient numbers of staff shall be employed to provide an efficient service at the bar and in addition to waiting on
customers who are dining at the premises.

The premises shall maintain elecirical systems including fire alarm, emergency lighting, all electrical installation and
gas appliances with annual test and more frequent as required.

All receptacles on the external decking area (waste bins etc) shall be comprised of non-combustible materials.

The Prevention of Public Nuisance

Customers shall be advised by staff and doorstaff to leave the premises quietly and respect the neighbours.
Doorstaff shall ensure doors and windows remain closed fraom 9pm.

Music shall not be played at a level which would be intrusive for neighbours and any advice form the Environmental
Health Officer shall be followed.

The premises shall remain open 30 minutes after the sale of alcohol has ceased and more sedate music shall be
played at a much lower level to provide a wind down period before closing.

Qutside decking area shall only be used for consumption of alcohol betwsen the following hours:-

Monday- Thursday - 11.00 hours - 23.00 hours.
Friday - Saturday - 11.00 hours - Midnight
Sunday - Noon - 23.00 hours.

Sundays before a Bank Holiday and Bank Holiday Mondays - 11.00 hours - Midnight.
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1. No person under the age of 18 shall be permitted into the premises after 8pm.
2. Only photographic identification shall be accepted being a passport or driving licence.
3. The premises shall operate “challenge 21" and any person who appears under the age of 21 shall be asked for ID.

Additional Conditions Transferred from the Licence
1. Substantial food to be available at ail times the premises are open.
2. Full CCTV be installed at the premises, to include a recording monitor behind the bar servery. Recordings to be

retained for a minimum of 14 days, during which time they will be available to a police officer on demand at any
reasonable time. Such system to be installed in liaison with the Police Licensing Department.

ANNEXE 3

CONDITIONS ATTACHED AFTER A HEARING BY THE LICENSING AUTHORITY

Prevention of Crime and Disorder

1. The premises shall join and maintain their membership to the "Nitenet" system currently in operation within Torbay.
2. All persons employed to serve alcohal to members of the public must be over the age of 18.

The Prevention of Public Nuisance

1. Noise or vibration shall not emanate from the premises such as to cause persons in the neighbourhood to be
unreasonably disturbed. In general terms, noise from the premises should not be audible within any noise sensitive
premises (e.g. dwelling) with windows open for normal ventilation especially after 11pm. This will be assessed from the
boundary to the nearest residential properties, on all sides of the licensed premises. The criteria that will be applied

are;

{i} Before 11pm - Noise emanating from the premises shall not be clearly distinguishable above other noise.
(i) After 11pm - Noise emanating from the premises shall not be distinguishable above background levels of
noise.

(iit) The local authority shall reserve the right in cases of tonal noise and where premises are attached to others

(i.e. semi's and terraced properties), to make further assessments from within the residential property.

2. A noise limitation device must be installed to control the system to which all amplification equipment is fitted. This
device shall be regularly maintained to ensure that the noise produced within the premises will not be audible within
any residential properties in the vicinity.

3. The volume at amplified sound used in connection with the entertainment provided shall at all times be under the
control of the Licensee/Management and the controlling mechanism shall be operated from a part of the premises not
accessible to the public.

4. Noise levels within the premises resulting from the operation of any musical instrument or amplified equipment shall be
regulated so as to protect the hearing of any employee therein in accordance with current standards.

5. Prominent, clear and legible notices shail be displayed at all exits requesting the public to respect of the needs of local
residents and to leave the premises and the area quietly.

6. The placing of refuse, such as bottles, into receptacles outside the premises must take place at times that will prevent
disturbance to nearby properties.

7. Deliveries of kegs, bottles, food or other materials necessary for the operation of the business must be carried out at
such a time or in such a manner as to prevent nuisance and disturbance to nearby residents.

8. Doors and windows must be kept shut during entertainment to reduce noise breakout. A management scheme shall be
in place to ensure this situation remains.
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Patrons shall be asked not to stand aroundtaklng in the street outside the remlse or ny ca'prk and asked to

leave the vicinity quickly and quietly.

10. An announcement shall be made prior to closing requesting patrons’ cooperation in leaving the premises and vicinity as
quietly and quickly as possible.

11. Staff shali check prior to entertainment, and periodically during the entertainment, that all windows and doors are shut.

12. A senior member of staff (manager) shall assess the impact of any noisy actfivities on neighbouring residential premises
at the start of the activity/entertainment and periodically throughout the activity/entertainment to ensure levels of noise
have not increased.

13. Provision of mechanical ventilation and air conditioning system shall not allow noise breakout from the premises or
cause a nuisance by its operation.

14. Regular maintenance shall be carried out on all plant and machinery to ensure that noise disturbance from such
sources is kept to a mininum.

15. The handling of beer kegs, bottles and other similar items must not take place in the late evening, at night and during
the early moming, when the noise generated could cause a nuisance particularly outside buildings.

16. Bottle skips and bins containing cans or bottles shall not be emptied outside after closing but will be dealt with the next
day during normal office hours.

17. The movement of bins and rubbish outside the premises shall be kept to a minimum after 11.00pm. This will help to
reduce the levels of noise produced by the premises.

18. Cooking, noxious or persistent smells from the premises shall not cause a nuisance to nearby properties and the
premises must be properly vented.

19. When food for consumption off the premises is sold, adequate waste receptables for use by patrons shali be provided
in the local vicinity. All the rubbish produced by the premises shall be stored securely in a designaged area or in a bin
with a tight fitting lid. This will help prevent litter being blown around.

20. Facilities for depositing litter and the collection of litter generated by patrons shall be available and maintained, where
outside areas are provided for the use of patrons.

ANNEXE 4

PLANS

Copy attached to Licence.
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Licensing Section
Torbay Council
Roebuck House
Abbey Road
TORQUAY
DEVON

TQ2 5EJ

Premises Details

e Y
FENONE (ORDNANCE SURVEY,

HA.P FERENCE ORY DE

Rock Gardeﬁ

40-44 Swan Street, Torquay, Devon, TQ2 5ES.

O e B e

Not applicable

.&

VLEAC«'ITN ES?AU ORISE| JB% ELICEN;:

R e A A eads!

- an exhibition of a film
- a performance of live music

- any playing of recorded music

- entertainment facilities for dancing
- provision of late night refreshment
- the sale by retail of alcohol

OUTORTICENSABIEACTIVITIES 52

.&E‘fﬂj

RTHEIME SITHEICICENCETAUTHORISESTHEICARRYING,C
Activity {and Area if applicable) Descrlptlon Time From Time To

B. Exhibition of films (Indoors}

Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11:00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

E. Performance of live music (Indoors)

Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11:00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

F. Playing of recorded music (Indoors)
Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
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Aclivity (and Area if applicable)

F. Playing of recorded music (Indoors) continued ...

THORISES THEICARRYINGIOURORIICENSARIEACTIVITIESHEOHtn
Description
Sunday Noon 11:00pm
Christras Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

On New Year's Eve from the end of permitted hours on New Year's Eve to the start of
permitted hours on the following day.

J. Provision of facilities for dancing (Indcors)

Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11:00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

L. Late night refreshment (Indoors)

Thursday to Saturday 11:00pm 2:30am
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Friday, Saturday and Sunday until 02.30 on and until 00.30 Monday on
Easter Bank Holiday, both May Bank Holidays and August Bank Holiday.

M. The sale by retail of alcohol for consumption ON and OFF the premises

Monday to Wednesday 11:00am 11:00pm
Thursday to Saturday 11:00am 2:00am
Sunday Noon 10:30pm
Christmas Eve 11:00am 2:00am
Boxing Day 11:00am 2:00am
New Year's Day 11:00am 2:00am

To extend on Sunday untii 02.00 on and until 00.00 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

On New Year's Eve from the end of permitted hours on New Year's Eve to the start of
permitted hours on the following day.

The Childrens Certificate operates from 11.00am fo 7.30pm weekdays and from noan
to7.30pm on sundays.

Description Time From Time To
Monday to Wednesday 11:00am 11:30pm
Thursday to Saturday 11:00am 2:30am
Sunday Noon 11:00pm
Christmas Eve 11:00am 2:30am
Boxing Day 11:00am 2:30am
New Year's Day 11:00am 2:30am

To extend on Sunday until 02.30 on and until 00.30 Monday on Easter Bank Holiday,
both May Bank Holidays and August Bank Holiday.

On New Year's Eve from the end of permitted hours on New Year's Eve to the start of
permitted hours on the following day.
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- M. The sale by retall of alcohoi for consumptlon ON and OFF the premises

REDJIADDRESS!C

o g

1551493

Access is restricted only under the terms of the Licensing Act 2003.

N Coe

Steve Cox
Environmental Health Manager (Commercial)

7 August 2013
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Appendix 3

Memorandum
To: From ! MrKarl Martin
cc TORBAY COUNCGIL Contact
c.c. 100CT 2006 Ext : 01803 208025
¢.c My Ref : TZV SRU No:
.For mm ITY SAFETY Your

Mandy Guy, Licens:zng Officer Ref
Dat :

Subject: Review of Rock Garden, premise licence number PLO576

1. Overview

a) Based on the evidence collected by officers of Torbay Councils Community Safely

and Public Health department and evidence submitted by residents surrounding
Rock Garden 1 wish it to be known to the members of the Licensing Sub-Committes
| support the review of Rock Garden cafe and bar for reasons set out in this
memorandum.

2. Background

a) Rock Garden is set back from Fleet Street on Swan Sireet and Is in the cumulative

impact area.

b) The building dates from the early 1800's and in 2005 the alcohol leence was

¢

d)

g)

fransferred to the new licensing regime under grandfather rights. At this time the
fand the beer garden now sifs was occupied by derelict warehousing units
associated with the original quay. See appendix 1 for generai maps of the area.

November 2010 the premises licence was transferred to Halix Lid. Harry Brewer is
the current company director for Halix Ltd.

August 2012 planning application submitted to Torbay Council Planning depariment
by Halix Ltd. Community safety Is a statutory consultee and is informed by Torbay
Coungcils Principle Planning Officer.

The application seeks a change of use of the vacant land previously occupied by
derelict warehousing for the creaticn of an cutdoor area alongside the existing
licensed premises.

Mrs Katherine Griffiths, Senior Environmental Protection Officer objacts to the
planning application on the grounds of noise nuisance.

A comprise is agreed with Mrs Katherine Griffiths and Halix Ltd on the proviso thata
suitable management plan is developed and agreed. See appendix 2. Planning
pemission granted.
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h)

)

March 2012. A full variation application of the premise iicense submitted by Halix
Ltd is accepted by Torbay Coungils licensing authority. The application sought to
extend the licensing area to include a beer garden on the site of the fonmer derelict
warehousing. No objections from responsible authoritles or Interested parties is
received,

The beer garden an area approximately 50mx20m is licensed with the following
annex 2 conditions:-

4. No customers shall be permitied fo diink outside unlass seated,
8. Outside decking area shall only be used for consumption of alcohol between the following hours:-

Monday- Thursday - 11.00 hours - 23.00 hotrs,
Friday - Saturday - 11.00 hours - Midnight
Sunday - Noon - 23.00 hours.

Sundays before & Bank Holiday and Bank Hollday Mondays - 11.00 hours - Midnight.

No arrangements for maximum nurnbers, however the management plan submitted
for planning permission refers to 150 persons seated.

[n early June 2013 the premises begins trading as 'Rock Garden'.

3. Noise complaints received to date

a)

b)

d}

June 28th 2013 the Licensing and Public protection depariment recelves lfs first
complaint from a resident about noise from customers in the beer garden and music
breakout. The resident is sent a diary sheet, but this is not returned. Later the
complainant stated his friend has started working at rock garden and withdraws his
comptlaint. The authority has had no further contact with the resident to date. The
resident lives above the premises on Rock road.

July 3rd a second complaint is received by the depariment. A diary sheet was sent,
out not returned. The same resident phoned the Police on a number of occasions
complaining about noise from people in the beer garden and music breakout. No
further contact from the resident with the Authority or the Police Authority to date.
The resident lives above the premises on Rock road.

August 21st a third complaint is made by 2 resident via Torbay Councils Mayor.
This ime the resident refurns a diary sheet and engages with the Authority. The
complaint is about noise from customers using the beer garden and music breakout.
Two visits are made to the residents home for the purpose of assessing the allsged
nuisance. The resident lives above the premises on Coburg Street.

August 22nd a petition is recsived from residents of Coburg place, Rock Road,
Swan Streef and Melville Street. 35 legible or verified signatures of residents were
written fo informing them of the Authoritles position and ask to complete and return
a diary sheet. Despite reminder letters and varlous telephone calls only one
resident made contact with the Authority, this was logged as a 4th officia)
complaint. The resident lives on Coburg place and complained about noise from
the beer garden and noise from music breakout. The resident was written fo
requesting contact details to arange a visit to their home, but the resident did not
respond. The Authority has had no furiher contact with the resident.

27" August the authority received a diary shest and letter of complaint from a 5th
complainant. The residenis are Mr Burridge and Mr Gibbons of Steamer Quay
Rock Road. Please see appendix 3 for a sample of recent diary shests.
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To date the Authority has had no new complainants. The department maintains
regular contact with the 3™ resident, who has had concern to mention noise was a
problem on two occasions throughout the summer of 2014, One Saturday during
the World Cup and the second on August Bank Holiday Saturday. The resident
holds the view that the nolse from the besr garden is tolerable as It now closes at
10:00pm instead of midnight at the weekends during the summer of 2014.

4. Brief chronology of events

a)

b)

d)

e)

g)

b

August 2013, several meetings with the DPS, Mr David Walsh at the premises to
discuss noise complaints. Discussions included the installation of a double doar
lobby leading out to the beer garden. Lobby completed mid October,

Late August/sarly September 2013. Nolse consuftant employed by Halix Lid to
assist with noise breakout from music and noise from customers in the beer garden.

7" September first visit made to the third resident on a Saturday evening. Two visits
made one at approx 8:30 and a second at 22:30. The evening was unseasonably
cold. Customers and music could be heard on the resident’s balcony. Noise from
customers In the beer garden was constant and music breakout out was
intermittent. It was assumed this was because the door leading to the beer garden
was not & double door lobby. The noise was not considered a stafutory nuisance
on this occaslon as it could not be heard in the resldent's home. This may have
been different if the resident were able o enjoy the facilities offared by their balcony.

Further meeling in September with David Walsh and Harry Brewer to discuss
nuisance. See appendix 4.

21% September first visit to Mr Burridge and Mr Gibbons. Their flat overlooks the
beer garden. Noise from customers in the beer garden could be heard inside their
flat at levels deemed a statutory nuisance. The nuisance was witnessed In a
bedroom and the living space. Complainants continue 1o provide diary sheets.

25™ September 2013 Mr Harry Brewer written fo requiring a written scheme of
works within 7 days to avold an abatement notice belng served In accordancs with
good practice. See appendix 5.

2™ QOclober 2013 letter received from Mr Brewer out lining work o be undertaken to
resolve noise issues. Measures proposed include exploring engineering controls in
the beer garden, improved management in the beer garden, confirmation of lobby
doors, reducing numbers of people in the garden by 20% and closing the beer
garden at 11:00pm amongst other proposals. See appendix 6.

8th Octaber 2013 telephone conversation with Mr Neil Carpenter giving details of
warks to reduce music breakout. Measures include sefting a number of limits for
live and recorded music, moving Yive bands from a stage up stairs that was located
next to the pizza oven flue fo a more sultable position downstairs and houss monitor
speakers purchased as guest bands were bringing thelr own monitor speakers.

Mr Campenter at this time started investigating and liaisons with specialist acoustic
companies to develop and evaluate suitable engineering controls fo reduce the
noise breakout from customers using the beer garden. Early recommendation
included cladding walls with absorbent materials and partitioning the garden into
smaller areas and uiilising soft furnishings.
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1)

k}

Mr Carpenter also installing monttoring equipment on the wall below complaints fiat
to build a concise picture of noise breakout from the beer garden.

14" October 2014 meeting with Mr Harry brewer, Mr Neil Carpenter and Mr David
Walsh with Mr Karl Martin and Mr Steve Cox of Torbay Council Community Safety
Team. Meeting was arranged fo discuss on-going noise complaints and action to
take. Mr Brewer agreed to close the beer garden at 9pm as an interim measures
until effective remedial measures can implemented.

18" October 2013, emall from Mr brewer confirming he will voluntarily close the
beer garden at 9:30pm 7 days a wesk, instead of the previously agreed 9:00pm.

November — March 2014 nuisance from the beer garden has been abated due to
weather conditions. Mr Burridge and Mr Gibbons continue fo send diary sheets
regarding other matters with the occasional eniry of noise from the beer garden. At
this time the beer garden is unlikely to be causing a statutory nuisance.

4™ March video evidence received from Mr Gibbons showing an previous Saturday
night beer garden was open until 10:30pm.

m) 11" March 2014 update on progression of works. Mr Carpenter has installed

0}

p)

9

r)

s)

t)

monitoring equipment to establish background levels. Monitoring will be continuous
for three weeks. Investigations continue into the propose noise sails.

March — June 2014 evidence continues to be collected by Mr Gibbons and Mr
Burridge and regular progress is sought and given by Mr Brewer or Mr Carpenter
regarding the noise salls.

239 June 2014 Meeting with Harry Brewer and David Walsh. At this time noise sails
had been ordered and a sail maker has been employed to stitch absorbent foam
into the panels. Mr Brewer has also order acrylic screen to break up the beer
garden but was reluctant to use them until we know if the sails work.

28" June 2014 ~ Visit made to Mr Burridge and Mr Gibbons home. Nuisance
amounting to Statutory nuisance witnessed. As on previous occasion nuisance was
witnessed from voices of people enjoying the facility of the beer garden. Pleasse
Appendix 7.

16" July 2014 meeting with Harry Brewer, Mr Gibbons and Mr Burridge to discuss
angoing work.

25" July work Is due fo be completed on the nolse sails. Vislt premises reveals little
progress has been made.

8" August 2014 Officer attempt to visit but do no gain access to their home.
Officers arrive at 10:15 and note the beer garden was closed and two sails where
seen suspended.

27" September 2014 visit made to Mr Burridge and Mr Gibbons flat. ‘The noise sails
work had been completed. Mr Karl Martin and David Walker of Torbay Council
witnessed Stalutory nuisance. It was evident the noise sails had not had the desire
effect. The overall volume from the beer garden had no chance and was siill
intrusive in the complaints home.
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u) 7% October 2014 a s79(1)(g) noise abatement notice is served on Halix Ltd

requiring the owner of reck garden to cease forthwith the nulsance from voices
emanating from the beer garden. Ser Appendix 8.

v) 9% October 2014 due to a complaint being recsived on the 5" October stating the

noise sails collapsed after heavy rain fall. A visit was made by David Walker SEHO,
Building control Officers to access the risk. It was deemed a significant risk that
David Walsh agreed fo close the beer garden until gither a full structural report car:
be submitted to building control for approval or the noise salls are removed.

w) 10™ October Mr Brewer informed David Walker the noise sails had been removed

until further notice.

5. Conclusion

a)

by

Shortly after the premises opened to the public the authority began to recelve a
steady stream of noise complaints ¢lting music breakout from within the building and
noise from customers in the beer garden as the cause of disturbance.

The beer garden is surrounded effectively by one rock face and surrounding bullt
lends its self to unusual acoustic effects. The hard surface of rock face wall and
surrounding buildings have highly reflective acoustic surfaces and as =
cansequence noise emanating from the beer garden reflecls off the hard surfaces
increasing the reverberation fime it takes for the noise fo lose energy. The effects
are simllar to an audiforium but unlike an auditorium the sound leaving the beer
garden Is hitting large flat hard surfaces producing prominent reflections.
Compounding this effect, paralle! hard surfaces produce pattems of flutter echo as
the sound reflecis off one surface to another and so on until the sounds escapes the
area around the beer garden. The more people in the beer garden, the greater the
effect. This explains why officers noted whilst stood in the beer garden noise is
susprisingly quieter compared to what can be heard in the residents homes above.
The net effect of the environment the beer garden Is situated in means residents
higher above the gardsn are offered no protection against noise leaving the garden
and experience phenomena not felt at ground [evel.

The beer garden is a question of location, numbers and timings. The effect of sound
as it propagates from source is well understood in an environment that is present at
Rock Garden and is notoripusly difficult to control. Reducing the numbers of
cusfomers in the garden will reduce the overall sound reaching the resident's
homes, yet this increases the clarily of voices that can be heard. This was
demonsirated on the evening of 28" September 2013 when Mr Bumidge
commented he could hear every word Torbay Council Officers where saying during
a visit to the beer garden. Generally during the day customers using the garden
create less of a nuisance, although in part this may be because of elevated
background [evels masking customer's voices. Ths hoise sails and reflective panels
installed by Mr Brewer where proven on the evening of Saturday 27" to have had a
negligible effect on the volume and served only to reduce the clarity of voices.

In considering these three questions | can only draw one conclusion. This is nota
suitable location for a beer garden. Statutory nuisance has baen establish in one
residents home closest to the beer garden and public nuisance is likely to be
effecting residents in the wider vicinity of the beer garden. 1t is important to note
one resident is content as the beer garden now closes at 10:00pm, this may be
suitable for residents further away but nof the residents closest to the garden. A
view | could agree we after witnessing statutory nulsance at the property of Mr
Gibbons and Mr Burridge.
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d) Music breakout has besn addressed by the owner of premises with the assistance
of a noise consultant over the summer and autumn of 2013. A range of measures
were implemented to reduce music breakout from the building. This has largely
been a success and no music breakout has been witnessed by Council Officers
since 2013. Mr Burridge and Mr Gibbons on octasions report music can still be
heard; most recently music was heard on the evening of the 3™ October 2014. Itis
suspected this is as a result of doors being left open or held open by customers
entering and leaving from elther the beer garden lobby door or the main entrance.
Mr Brewer Is aware there still might be a problem with music breakout.

e} Noise from customers in the beer garden to date has not satisfactorlly bsen
addressed. In October 2012 Mr Brewer began seeking advice from experis to
assist him. Although there is some mitigating circumstance the process of
implementing the proposed noise sails has been frustrafingly slow and ever
evoiving. Originally a specialise company was to undertake a feasibility report fo
ascertain the configuration and specfification any noise canopy should be designed
to. To date | have not see any reports or documentation establishing either the
design or expected attenuation likely to be achieved.

it was not until July 2014 that work on the nolse salls was started and nat complated
until 27" September; nearly 12 months after Mr Brewer began exploring remedial
measures.

6. Recommendations

a) At the time of writing this report 'm not in a position to offer members of the
licensing sub-commitiee any guidance. Currently negotiations continue with Mr
Brewer and his legal representation and Mr Burridge and Mr Gibbons.

b) Recommendations are likely to request considering reducing the operating hours of
the beer garden and & range of additional licensing conditions.

¢} Recommendations will be clrculated to the committes In good #me before the
hearing.

7. Appendices

a) Please see attached documents.

Karl Martin

Public Protection Officer
Licensing and Public Protection
Community Safety

Torbay Council
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Appendix 1 - General Maps
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Appendix 2 - Management Plan

P

ament Plan.

in an attempt 10 limit any Impact on nelphbours, the following steps shall ba taken,

Numbers would ba limited to 150

No musicwill be played in the external area

Although the emea 1y licensed ust] midnight ona Friday and Saturday, the
area would be clearsd at #7pm, 1o assist this fumétura would start to be
slacked and customers encouraged to mowva insids from 10.30pm,

No clearance 10 waste or bottie bins wilk take placs batweon Spm and 8sm,

» Windows end doors will remain closed after Spm in ine with the conditiona

within the licenss,

Dhwing food and drink service 2K [sast ona member of staff will be responsible
for the culside area,

During evenings when door staff are prazent, in addifion o security on the
frent door, members of security will man the door to the mdemnal orea st a
ralio of 1:75 o3 advised,

After the extemal area has ciased 1o customers wanting o consume food or
akcohel, a small aren will be bacriarad off unider e imber framed smokears
canopy shawn in the plan. This area would be used for a smoking arsa. No
drinks would bs permitiad outside and the area would only be uzad when tha
exit is manned by secusily.

Onca the vanue is closed all cuslomers will leave viathe front dooys.
Measuras fo imit nofse that are stated within the license will ba used induding
a move sedats drinking up” parind and redquesting people to lsava quisdly,
Any complaints of any naitre wilt be reported to 1he manager and to the
managing direcior,

Addfondt Ifarmation - P/2012/0883 {17.08.2072)
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Bppecdts & .

Please reply to: Karl Martin
Licensing and Public Protection
Community Safety, ofo Town Hall, Castle Circus,

Torguay
TQ1 3DR
Hary Brewer My ref: SRUMQ3776
Rock Garden X
4044 Swan Street Your ref.
Torquay Telephone: 01803 208025
Bevon E-mailz
T2 5ES Wabsitae:
Date: 12 September 2013
Dear Mr Brewer

Licensing Act 2003 and Environmental Protection Act
Alleged Nuisance arising at Rock Garden 40-44 Swan Street Torquay Bevon TQ2 5ES

t write following a meeting at Rack Garden on the 11" September 2013 with you and David Walsh.
Also present at the meeting was Craig Noble, Licensing Officer, Torbay Council. During the
meeting we discussed the on-going noise complaints we have received in relation to noise
breakout from amplified music emanating from within the premises and noise escaping from the
beer garden.

§ will first summarize my thoughts regarding live and amplifled nolse breakout from the premises.
Observations by Steve Gox and me on Saturday 7" between 9-11:30pm indlcate music breakout is
cccurring when the door from the premise to the beer garden is opened. As this door is not
currently lobbied this is frequenily causing the volume of music escaping 1o increase and this may
be causing a statutory nuisance but | will come back to that point later in this Jefter.

The practicable choice in this situation is to build an acoustic enclosure in the form of a lobby that
has two sstis of doors ensuring that at least one set of doors is closed at any one time, though |
accept on the odd occasions both doors will be open as customers move through the area. |
believe a lobby could significantly reduce nolse breakout of pre-recorded and live amplified music.

1 will however, cautiously warn live music may be more problematic even with the installation of a
lobby. On Saturday August 31 recordings made by a nearby resident suggests breakout out is
occurring throughout the duration of the performance. A closed door to the beer garden appears
to only make a marginal difference. | have spoke with Neil Carpenter who happened fo be
monitoring levels on this evening and his view differs from what the resident has recorded. 1 would
suggest you continue to monitor live muslc performances for the fime being.

It hias been suggested by a number of sources some of the music heard by the complainants may
have originated from other nearby premises. Recordings and visits to the area made by officers
does not suggest this is the case. However without wishing to discuss other premises in defail,
there are a number of premises along Fleet Street that are not complying with their licensing
conditions and we are addressing this issues with the owners.

Schools and services for children and young people e social care and housing e recycling, waste
disposal and clean streeis » community safety » roads and fransportation e fown planning e
tourism, harbours and econemic regeneration e consumer protection and licensing  leisure,

museums, libraries and arls

1f wsmvs masimn $hain i a Adiffarant farmat Ae lanmrasnn nlnaca sanfasat man

Page 60




Moving on to the beer garden, On Saturday the 7 is was the opinion of Steve Cox and myself
that the noise levels experienced by a complainant could well be a statutory nuisance if they had
been using thelr garden or had their windows open. Owing fo the change of weather on this night
and the evenings drawing in it wasn't possible to make a final judgment. Recordings made by a
resident during warmer pericds support the view a statutory nuisance may be arising from the beer
garden reinforcing the view shared by Steve Cox and myself.

As we move into the winfer months any nuisance may resolve itself until the return of warmer
weather next spring. | weicome your positive attitude and wiliness fo resolve the problem and |
strongly suggest you use the winter months to put in place any engineering or management
confrols we discussed during auf meeting.

| have summarised below the main points discussed during the meeting

1. Agreed to close the beer garden on Friday and Saturday nights by 11:00pm in
accordance with the management plan submifted as part of your planning
application;

‘Although the area is licensed untii midnight on a Friday and Saturday, the area
would be cleared at 11pm, fo assist this furnifure would start fo be stacked and
customers encouraged to move inside from 10:30pm.’

2. Investigate the best possible means of installing a fobby at the enfrance to the beer
garden.

3. Remind staff and door stewards ta actively manage unacceptable behaviar in the
beer garden. |

4. Explore further possible engingering solutions fo remedy nolse from the beer
garden.

5. Ensure you are fully complying with all conditions on your licence relating to public
nuisance.

I will stress though 1 welcome your co-operation and invite you to respond to this letter with any
remedies you have already implemented or propose | must advise yau of the course aclion the
Council will have fo take if together we cannoi find a suitable solution.

As you are aware we have a number of complainanis or in other words a ‘cohort of her majesty's
servants’ which may mean the nulsance from the bser garden could be a public nuisance.
Effectively this means the matter may have {o be referred to Torbay Council licensing sub-
committes for their consideration by way of reviewing you're premises licence.

As you aware the Council would present its evidence and you would be able to put your case
forward with a right of appeal if the outcome is not favorable. The licensing committes could
choose to reduce the oparating hours of the beer garden and/or impose other conditions. Although
| will be willing fo broker a ‘comprise’ between you and the neigbours please however note, with
such a large number of complainants it may not be possible to find 2 position that is acceptable to

all parties.

In an addition i a statufory nuisance can be proven, then there is a legal obligation upon the
depariment to either serve a noise abatement notice, or require within 7 days a written statement
from you advising the department how you will abate that nuisance, Failure to provide this
statement will result in the service of that legal notice after those 7 days have passed. Failure to
comply with a Noise Abatement Notice is a ctiminal offence failure to comply with a noise
abatement nofice could result in a licensing review.
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Flease do not hesitate to contact me should if you would like to discuss the contents of the letter
and | look forward fo your reply.

Yours sincerely

Mr Karl Martin
Public Protection Officer

Licensing and Public Protection

ce: Pavid Walsh, DPS, Rock Garden,
cc! Licensing Department East, Devon & Cornwall Police HQ, Middiemoor, Exeter, Devon, EX2
THQ
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COUN e Flease reply to: Mr Karl Martin
~ Community Safety

ola Town Hall

Castle Circus

TORQUAY

Bevon -

TQ1 3DR
M. H B ' My ref: H:001775/KJM

r. Harry Brawer \

The Royal Exeter Hotel Your ref:
Exeter Road Telephone: 01303 208026
Boumemouth ' Website:
oot Date: 24 September 2013
Dear Mr Brewer

Re Section 80 Environmentat Protection Act 1950

?gztutory Nolse Nuisance arising from Rock Garden, 45-44 Swan Street, Torquay, Devan,
5ES

1 write in reference to my lstter datod 12" September 2013. In this lstter | informed vou the Coungil
is duty bound to serve an abatement notice under Section 80{1) of the Environmental Protection
Act 1980 should your premises found fo be causing a statutory nuisance. { write to confirm noise
levels have been witnessed by officars In a nearby residential premise at a volume giving fise o a
statutory nuisance on the evening of Saturday the 21% September 2013.

On this occaslon officers monitored noise levels for more than one hour and concluded the
cusiomer noise emanating from the beer garden and the frequent nolse breakout from 2 live
_perfarmance both gave rise fo unacceptable interference with the complainant's enjoyment and
amentity of their home. Both were desmed a statutory nuisance.

In addition the same complainant [s also experiencing cigarette smoke entering their hame. They
have described frequently it feals like leaving with a smoker inside their home. This was not
witnessed on the occasion officers vislted. Cigareite smoke, | should wam, may be considered
prejudicial to health andfor a nuisance # migrating into another properfy.

I understand it is already your intention to write to the depariment ouit lining action you have
already taken and plan to underiake following the letter to you dated 12" September 2013,
howaever it is now Imperafive that you write o us with the next 7 days from the date of this letter
doing the same. | am legally bound fo serve a Abatement Notica at the end of the 7 days if you
have not replied in writing within this imescale or you are unable to demonstrate to the satisfaction
of Torbay Council that the control measures you are to put in place will work and that the
fimescales proposed for the wark to be completed are reasonable. You should be made aware that
you do have a best praciicable means defence in law, which ¢ suggest you take legal advice on.

Rather disappointedly despite reassuranca from yourseff during our meeting on the 11™ September
2013 that the beer garden will close at 11:00pm on Friday and Saturday nights, | wilnessed myself
the Beer garden was not cleared until 11:20 on Saturday 21 September 2013 and a video and
statement provided by a complainant shows the beer garden was siill in open at 11.15 pm on
Friday the 20" September.

Schools and services for children and young people « social care and housing e racycling, waste
disposal and clean sireets s community safety » roads and transportation « fown planning »
tourism, harbours and economic regeneration ¢ consumer protection and licensing e leisure,

museums, libraries and arts

if you require this in a different format or lJanguage, please contact me.
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With regards to any proposed control messures ! would strongly recommend that you consider
closing the beer garden at an earlier time until it is possible to demonstrate proposed confrols are
proven effective and potentially {o increase the level of supenvision within that area.

Can you please ensure you respond by na later than 5:00pm on Wednesday the 2™ Oclober 2013.
Should you need to contact us please quote the referance number aboves.

Yours sincerely

=

Mr Karl Martin
Pubile Protection Officar
Licensing and Fubllc Protection

Cc Davi;i Walsh, Rock Garden, 40-44 Swan Street, Tarquay, Devon, TQ2 SES

Please note that, apart from personal details subject fa the Data Profection Act, information
conlained in this fefler may be divulged to members of the public under the Freedom of Information
Act 2000.
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. ' o ﬂhimri\;r 6.
. . HalixLtd S
The Royal Exefer Hotel . it N
Exeter Raad ) . ) - ’ E.J_-_:

- Botirnemontls )
M —"—"Barset"BHi-S'AG-———--—- -
\ Tel.01202 295574 / Fax 01202297963 . - ~ f ' e

1% October 2013

Dear Mr Martin, : M T _ ' S

~Your ref 0017 7EIRINE

i am writing In response to both your letter dated 24™ September and also
your visit on 28" September evening when you and your. colleagues et with David .
Walsh (the manager af the Rock Garden).

Firstly 2nd most importantly { would like to express that we asa company do
have regard for our neighbours and are willing to invest time, money and:effort into
finding an ongoing solution to the prqblerns highlighted. | do hope that all parties
understand that these issues have not arisen through any mismanagement or
dlsregard for either local-authority or residents. As and when anyone directly aifected
by the noise has contacted us we have tried to return calls, In some cases
unforfunately to no avail, We have no intention of i lgnanng either the problem or
those it affects,  _

We have inivested money Into the area and as a resuilt prob[ems with: vermin,
vagrancy. ‘and drug use have significantly diminished along Swan Street. Some rhay
say {hat the aesthetics of the street have aiso improved. This all in no way detracts
from the issites in hand, the issues we will try to resolve.

The two problems as | understand them, are the occasional breakout of noise
which occurs as peaple enter and leave the Building and the effect naise fram
conversation in the-garden is having. To attempt to resolve the problem of breakout
of amplified music, a lobby will he installed-as previously discussed. This will be
started on Friday of this week (4™ October) and aimed to be completed by the
following Friday (11™ October), it wilf consist of an enclosed double glazed double
door iobby. I am hopeful that will help enormeusly.- The desigh of which will be ir line .
with our conversations with yourselves and which | believe the local authority is
happy. | also invite you to come down and agree limits-on the-limiter within our
amplified music amangement. This has previously been set by Mr Neil Carpenter, so
to lower levels, particularly the bass levels. | believe that David Walsh was asked-
about a limiter during your visit, he was not awaré that it exists within the processor
unit and cannot be altered without expert knowledge. Please let us know when is
convenient.

1 would point out that the Rock Garden is not using “DJ s”. Quraimis for
provide goad local live music. This is aimed at customers who are looking for a
different evening experience. One in which a conversation can take place As suchit -
is not our preference to have overly loud oppressive music,
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Our garden is very important to our business and we are leoking at a number
of measures o limit the noise entering resident's properties. | really cannot stress
enough that we do wish to manage this problem. On Friday and Saturday evenings
there is always a.member.of security.dedicated to.the area. Anyone being overly
loud in conversation is spoken to and.if the problem persists, asked to leave. |
believe there was one occasion when a table of customners were singing on a
Saturday-inAugust. This group were gjected from the premises after they did not
quieten down. We will be camrying out a further refreshing fraining session with both
security and bar staff as to the management of noise. The area in question is there
as an amenity space for our customers to enjoy and a rare one in Torquay Town
Centre. Any “rowdiness” will not be tolerated. There is ne music played outside at

anytime and the problems caused just seem fo be from conversation. It has been
reported back to me that although the noise leve! in the garden has not been “too
bad™ that the level on the road above has been higher. This seems to be as the noise
bounces off of the hard surfaces as it emanates up from the garden. We are working
with Mr Carpenter and ask for a fittle time to explore measures that we can take to
mitigate what seems to be this natural amplification. This will invoive use of
professional and specialist materials and solutions. 1 do think these measures will
help and ask that Mr Carpenter would be permitted to monitor levels on our behaif to
see what works. We would naturally keep you closely informed on our progress.

| am also happy at present to close the garden at 11pm: | da apologise for
there being a 15-20 minute extension past 11pm two weeks ago. There was
miscommunication revoiving around “"drinking up” time out there. it will not happen
again. | feel that the noise problerns can be significantly eased, so to reach a level
that is rot any higher than any other comparable town centre on a Saturday night.
We have also reduced the numbers allowed outside by some 20%.

You also made mention that a complainant felt smoke was entering his home
although you did not witness it when you visited. Considering the distance from our
garden, this surprises me, but please keep me informed.

| would have liked to write back in response fo your Ietter earljier, however |
did want to give definite dates of action for the lobby.

| would finally like to thank you for your suggestions on courses of action, and
also your acknowledgement that there are other licensed premises that also may
need to do more. In the meantime we are giving this our utmost aitention and hope
that measures taken now will allow not only customers enjoyment but also residents

peace,

H J Brewer
Halix Lid
Rock Garden -
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Dpaenciic *,

Pleazs reply to: Karl Marfin
Licensing and Public Protection
Communily Safely, c/o Town Hall, Castle Circus,
Torquay
TQ13DR
lc-l:?g)'; B r]e{wg;rd Myref: = SRU/MS3776
4044 Swan Street Your ref:
Torquay Telephane: 01803 208025
Devon E-mail: Karl.marin@Torbay.gov.uk
TQ2 SES Website:
Date: 2 July 2014

Dear Mr. Brewer

Licensing Act 2003 and Environmaental Protection Act 1950
Statutory Nuisance arising from at Rock Garden 40-44 Swan Straet Torquay Devon TQ2 SES

t am writing to Inform you on Saturday 28" June 2014, officers from this depariment wiinessed
noise from customers in the beer garden and in the area outside the front deor. The noise levels
wers significant enough to give rise fo nulsance amounting to statutory nulsance. Torbay Council
therefore has a legal duly to constder what action should be1aken.

In my letter dated 24™ September 2013 Torbay Council gave you the apporiunity to supply this
department with your proposals to prevent a recccurrence of the statufory nulsance witnessed on
the 21*! September 2014 within 7 days, as is required by law. In your lefter dated 1% Oclober 2013
you informed us of your intentions, which we accepted arid agread during a meeling at Rock
Garden on the 28" September 2013. It was agreed the works would be completed by summer
2014, This course of action mitigated the need o setve a nolse abatement notice under Saction 80
of the Environmental Protection Act 1990. Although Torbay Counclt would have anticipated that the
work would have been completed by fhis date, it also accepts that there have been significant
challenges to find a solufion.

It was made clear in my letter dated 24™ September 2013 that the Counch Is duty bound to sarve
an abatement notice if an agreement could not be reached. 1 conslder as the works have now
started and are expected to ba completed within the next 2 weeks these works fall within the scope
of the work agreed [ast year. Therefore it is proportionate that a noise abatement nofice will not be
served at this time.

It is my opinion that the situation is dslicate and currantly there is a fine balance batwaen
rnelghbours making new or further camplainés if the baer garden was to open later. | would
therafore sirongly recommend that you do not open the beer garden past the current 10:00pm undil
an appropriate periad of assassrnent Is completed to establish the effectiveness of the sails and
assaciated remedial works. [ am concerned if the garden is open later than 10:00pm before a
suitable assessment period has concluded you could run the risk of some additional residents
complaining about nuisance whom curmrently appear to comfortable with #he beer garden closing at
10:00pm. Clearly we would have a duty to Investigate any complaint, should they arise and may
subssquently conclude sither a Stafutory or Public Nuisance Is occurring.

Schoals and services for children and young peaple » soclal care and housing e recycling, waste
disposal and clean streets » communiity safely e roads and transportation e town planning »
tourism, harbours and economic regeneration e consumer protecfion and ficensing = lefsure,

museums, libraries and atis

If you require this in a different format or language, please contact me.
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Furthermore if the remedlal measures do not remedy the nulsance the Councll retains the statutory
duly to serve a noise abatement nofice should statutory nuisance be witnessed at a future date.

;’Iease do not hesitate to cantact on the above number if you wish to discuss the contents of this
efter,

Yours faifhfully

i Marfin
Publie Protaction Officer
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File bopuny - hidue  Seredd)

ORBAY Posendie &,
mw Please reply to: Mr Kari Martin
~ Community Safety

cfo Town Hall
Castle Circus
TORQUAY
Devon
TQ1 3DR
THE COMPANY SECRETARY My ref: U:001775/KJM
HALIX LIMITED
THE ROYAL EXETER HOTEL Your ref:
EXETER ROAD Telephone: 01803 208025
BOURNEMOUTH Website:
DORSET .
BH2 5AG Date: 7" October 2014

Dear Mr. Brewer

b am writing fo inform you that on Safurday 27" September 2014, Officers of this department
witnesssd noise amounting to statutory nuisance in the home of a nearby residence. The source
of nuisance was identified as coming from customers using the beer gardan of ‘The Rock Garden'
public house,

There are two lefters | would like to refer you to, the first dated the 2" July 2014 and the second
24" September 2013. In my letter dated 2™ July 2014 | outlined that a noise abatement notice
wauld be served if further statutory nuisance was witness. It was deemed proportionate at this ime
to not serve a notice because the work fell within the scope of works agreed in September 2013.

The Council has a duty in circumstances where the authority. is satisfied that a statutory nuisance
exists, or it is likely fo occur or reccour an noise abateinent notice must be served under Part Ill of
the Environmental Protection Act 1990. Enclosed is an abatement nofice severed under Section
79{1){9) of the Environmenta} Protection Act 1990 requiring you to abate the nuisance forthwith.

Failure to comply or if you contravene the notice you are committing an ofience and you may be
prosecuted. Upon conviction, the maximum fine for offences in respect of a business premises is
£20,000.

Should you need {6 contact me please quote the referance number above.

Yours sinceraly

=

Mr Kari Martin
Public Protection Officer
- Licensing and Public Protection

Please note that, apart from personal details subject to the Data Protection Act, information
contained in this lstter may he divulged to members of the public under the Freedom of Information
Act 2000.

Schools and seivices for children and young people « social care and housing  recycling, waste
disposal and clean siresis e community safefy » roads and franspartation e town planning
tourism, harbours and economic regeneration » consumer protection and licensing e leisure,

museurns, librariss and arts

if you require this in a different format or language, please contact me.
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’ 1 - COMMUNITY SAFETY

p respect of Statutary Noise Nuisance
: Notice No: 001775/KJM/2NB

To: Halix Lid

Of The Royal Exeter HotSiex mouth, DMet, BH2 5AG
TAKE NOTICE that under the provisions of the Environmental Protection Act 1990 Torbay Council
being satisfied of the existence of noise amounting to a statutory nuisance under section 79(1){g)

of that Act at:
Rock Garden, 40-44 Swan Street, Torquay, Devon, TQ2 5ES

within the district of the said Council arising from VOIGES OF PATRONS USING THE BEER
GARDEN AT THE PREMSIES (“the nuisance”)

HEREBRY REQUIRE YOU as the person responsible for the said nuisance to abate the nuisance
forthwith and thereafter neither to cause, permit or otherwise allow its recurrence.

THIS is a notice to which paragraph (2) of regulation 3 of the Statutory Nuisance (Appeals}
Regulations 1985 applies and, in consequence, in the event of an appeal this notice shall NOT be
suspended until the appeal has been abandoned or decided by the Court, as, in the opinion of the
Council the nuisance to which this nofice relates is (injurious to health) (likely to be of a limited
duration such that suspension would render the notice of no practical effect) {the expenditure which
would be incurred by any person in carrying out work in compliance with this notice before any
appeal has been declded would not be disproportionate to the public benefit to be expected In that
period from such compliance).

IF without reasonable excuse you contravene or fail to comply with any requirement of this notice
you will be guiity of an offence under section 80{4) of the Environmental Protection Act 1990 and on
summary convietion will be liable to a fine not exceeding level 5 on the Standard Scale, together
with a further fine of an amount equal to one-tenth of that level for each day on which the offence
continues after conviction. A person who commits an offence on industrial, trade or business
premises will be liable on summary conviction to a fine not exceeding £20,000.

If you fail to comply with this notice the Council may abate the nuisance and do whatever may be
necessary in execution of the nofice.

The Council may also take proceedings in the High Court for securing the abatement, prohibition or
restriction of the nuisance.

(Signed) ....... /% 7 e . Dated:

Mr Karl Martin
Fublic Protection Officer
{The officer appointed for this purpose)

oy

Name, address and telephone number for all communications: Executive Head, Gommunity Safety, Torbay Council, cfo
Town Hall, Castle Circus, Torguay, Deven TQI3DR Telephons: 01803 208025

N.B. The person served with this notice may appeal agalnst the notice to a magistrates® court
within twenty-one days beginning with the date of service of the notice. See notes on the reverse of

this form.
The Statutory Nulsance {Appeals) Regulalions 1993 provide as follows:-
Appeals under section 80(3) of the 1990 Act

2NB Ehpol/EFAct1990 — 5,80 - Noise
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Appendix 4

4 October 2014

Executive Head of Community Safety
Torbay Council

Town IHall

Castle Circus

Torquay

TQ!1 3DR

Subject: Rock Garden, 40 - 44 Swan Street, Torquay TQ2 5ES

Dear Mr Williams

Further to the recent notification in respect of the review of the premises licence for
the ahove establishment, I wish to make representation of the impact that the licensed
premises has on my quality of life.

T have elected to break down my grievances into individual points
Noisy Patrons (18:00 - Late)

I'believe the volume of noise from the premises, especially the beer garden to be
excessive and tends to escalate with the level of alcoholic consumption, this noise
includes a high level of foul language that can be clearly heard from within the
boundary of my home, even with all of my double glazed uPVC windows closed.
The licensee and their representatives of the above premises do not appear to be able
to control their patrons and fulfil their obligations to be a good neighbour.

Please note that due to being at work during normal office hours, T am not able to
make representation about the level of noise from the beer garden during the day.

Music Levels (Live & Recorded) (21:00 - Late)

‘The volume of the music from within the premises is particularly bad and it is
questionable if it is appropriate for a licensed premises that directly adjoins a
residential arca be a suitable venue for holding a licence for live music performances.
I do not believe that any level of sound proofing is going to help eliminate noise
nuisance from the music within the venue due to the fact that patrons are constantly
traversing from within the premises to the outdoor space (beer garden) and vice versa.
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Waste Collections (05:30 - 08:00)

"The proprictors have shown a complete lack of respect in their obligation to be a
good neighbour, by continuing to have their waste collected at unsociable hours, the
emptying of glass bottle bins at times as early as 05:30 in the morning is completely
unreasonable and avoidable, yet the problem continues to be an issue which the
management have failed to address.

This level of noise affects my ability to have the windows to my home open and has
caused irregular sleeping pattens which greatly impaired my ability to perform my job
effectively due to a lack of quality sleep.

Iresent the fact that T am no longer able to enjoy my home, and feel that I am being
driven out of the area due to a lack of action being taken as a result of various noise
diaries and complaints to the non-emergency police service.

I'believe that a beer garden situated so close to a residential area is a bad idea and is
likely to continue to have a negative impact on the local residents.

Sincerely yours,
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Appendix 5

Representations for licensing review:

Mr Harry Brewer is a Director of Halix Limited the premises ficence holder. He would like to express
his sincere apologies that his neighbours have felt the need to submit an application fo review the
premises licence for the Rock Garden. Mr Brewer opened the Rock Garden in June 2013 and in
accordance with the permitted use under the planning permission used the garden area of the
premises uniil midnight.

Mr Brewer has been aware that his neighbours have been concerned with the level of noise from
customers in the garden and music from inside the premises since mid August 2013. However it was
not until September that he was made aware of the extent of complaints. He has since then
endeavoured to work with the Environmental Health Officer to address those concerns, including
meeting with some of his neighbours. Early on in the discussion with the Environmental Health
officer he voluntarily agreed to close the garden at 8.30pm and then 10pm and reduce the capacity in
the garden from 150 to 100 persons, which was in place by October 2013 previously in September it
had been reduced to 11pm. In addition an SIA security guard was specifically deployed in the
Garden. Signs were erected to ask customers to be mindful of the neighbours.There were also
issues raised about the emptying of glass bins prior to 9am this was immediately addressed. The
collection of waste early in the morning was raised earlier this summer and Mr Brewer immediately
addressed that by changing supplier for the collection of his waste ensuring it was collected later in
the morning after which he received no further complaints.

The outside garden area is in a unique position. |t has been described by the Environmental Health
Officer as akin to an Amphitheatre whereby the applicant for the review, who lives in a property which
is high above the garden, hears the conversations of those in the garden at a higher volume than if
you were standing in the Garden itself. The Environmental Officer describes that as a
"phenomenon.”"  Indeed in the application for the review it is clearly stated by the applicant that he
was "amazed we could hear her conversation with colleagues standing next to her."  Itis important
to understand the context of the complaint because the Rock Garden is well managed and the
premises licence holder has taken all reasonable steps to address the complaints about noise.

With regard to the noise from amplified live music being heard this was addressed by adding a lobby
to the rear of the property, which was completed towards the end of October 2013. Further relocating
the stage to a different part of the premises where the bands played (from the mezzanine to the
ground floor and as far from the rear garden as possible), as well as changing position of the
speakers. Subsequently Mr Brewer was under the impression that nuisance from amplified music
was no longer a problem. The Environmental Health Officer has confirmed recently they had not
subsequently witnessed any noise nuisance from music and their issue was only with the level of
noise from customer using the garden.

Mr Brewer was made aware of complainis about amplified music after these works but on the
dates complaints were made no live music was taking place at the Rock Garden but was {aking place
at another nearby licensed premises.

A

Mr Brewer engaged a noise consultant. Noise monitoring equipment was placed in the Garden. He
attempted to contact the applicant to arrange for noise monitoring to be carried out in his flat. He left
several messages on an answer phone but the applicants did not get in touch with him, so this could
not be done, which is extremely regrettable.  As the Garden was not in much use during the Winter
and early Spring months and access to the neighbours property was not forthcoming, it made an
assessment of what steps to take to prevent the nuisance of conversation coming from the Garden,
that much harder.  Mr Brewer does not recall any complaints about noise from the garden from
Qctober 2013 to April 2014. The consuitant recommended erecting a frame with acoustic "sails" to
defiect the noise. Those works were completed in October 2014 delays occurred because of the
experimental nature of the work. They were completed in phases as different materials were tried as
well as different positions for placement of the "sails.”

The cost of what has been undertaken so far has been in excess of £15 000, which does not take info
account the loss of income from reducing numbers in the garden and closing it earlier than the

12325871 1
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premises close. The level of investment to address the issue of noise shows Mr Brewers
commitment as a responsible licence holder, taking appropriate and proportionate steps to promote
the ficensing objectives. This is not someone who has ignored the problem. It is however, a "unique
garden", "a phenomenon." The issue of noise here is entirely different from a complaint about noise
from a poorly managed licensed premise.

Blake Morgan LLP solicitors for the premises licence holder.

9" October 2014

1232587114
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Appendix 6
Licensing Team Licensing Department East
Torbay Council Devon and Cornwall Constabulary
C/O Torquay Town Hall Force Headquarters
Castle Circus EXETER
TORQUAY EX2 7HQ
TQ1 3DR

Telephone: 01803 218900
1 October 2014

Dear Sir/fMadam
The Rock Garden, 40-44 Swan Street, Torquay, TQ2 5ES

| refer to an application for the Review of the Premises Licence in respect of the above
named premises, submitted by Mr Stuart Gibbons and Mr Daniel Burridge.

My Police Licensing Officer, Mrs Julie Smart, has conducted research of all police
computer systems in relation to this premise and has provided a breakdown of this
information on the attached sheet.

For your information, Premises Licence Number PL0O576 was transferred to Halix Ltd
on or around the 2 December 2010, and therefore our crime records have been
searched since that date. However in respect of Storm logs and Form L10’s, new
police systems have been introduced in the last two years and therefore information
has only been provided since the introduction of those systems.

In light of the attached information, the police are satisfied that the premises are
meeting the Licensing Objectives the Prevention of Crime and Disorder, the Protection
of Children from Harm and the Promotion of Public Safety.

In relation to the Licensing Objective the Prevention of Public Nuisance the police have
no other information in relation to this issue, except the logs detailed on the attached

sheet, and | therefore consider that the Licensing and Public Protection Team of
Torbay Council are the appropriate authority to deal with this matter.

licensingeast@devonandcornwall. pnn.police. uk
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Please be advised that my Police Licensing Officer, Mrs Julie Smart, will not be
attending the hearing unless the Licensing Authority specifically request her
attendance.

Should you require any further information, please do not hesitate to contact
Julie Smart on 01803 218900.

Yours faithfuily

Superintendent G Mayhew
LPA Commander

Page 76



Appendix 7

Agenda Iltem 6

-80] Jo Buisiape |1DUNO)
AeqguJo] 1e [1ouno) Aequo] 1e Jayjem
9AeQ pue uilelA |Je)y 0} [lewd

'0027Z 1B paso)d sem } 1ySiuol pue QETZ 1t BaJe J00PINO 3y} 3SO|D
0} |I2UN0J |B20] 3Y1 YHM ,Juswaa.3e suewsa|luasd, e aney Asyl saiels

JU3S Jews alnr "pasoP 807 "OH3 | dY "pnoj eJixa si 1 pue uado sioop ayl aney Asyl ySiuol 1ng pnoj su | suoqqio
10B1U0D 01 SPaau 3y J3||ed pasiApy | AjjewuoN ‘ssasppe 8is wou) Suiwod 3SI0u JO 10| e S| 343Y1 Sa1e1s 43||ed JN 8€0T | §S:€T:¢C | ¥T/90/vT
‘30| Jo 43y Buisinpe "B2JE 9Y3} Ul 950U} 40} |3A3] 9|qeidadde ue je
[19uno) Aequo] 1e Ang Apuey 9siou daay 03 Ajsnoiaaud 0Oz 1t InYs sey JouMo ssauisng ‘0000 [1un
01 |IEWS JU3S JBWS N[ "PISO[d | PasuadI] "Al 9yl Jeay 10u ued se ssaJppe Jayloue ojul Suiog pue sie|}
807 "9|gejieae auou 1nq ‘puanie 9AOW 0} dABY ‘SMOPUIM 3SO[D 01 dABH ‘eaJe 3y} ul ||e o1 Suiuaddey | a8puung
01 s1un 3|qejieae Aue Joj 1sanbay | -osiom 3u111a3 aue s3uiy) ‘910499 pauaddey sey syl -urejdwod ssIoN JN 7680 | L£:/S:0C | ¥1/90/8¢
"J9A20S1BYM 1l Ul SeM U0 ou
pue paso|d sem eaJe uapJed ayl pue “1ySiuol Jie uado 9yl WoJ} BSI0U JO JUNOWE dAISSIIXT
|1e2 S1Y3 JO Swi} 3y} Je uapJeo o0y -awi} Aue 1e peq AjjeaJ 5398 11 41 92110d | 38puaing
ui sem | — 80| palepdn 71ND 9689 Jd yum So| 01 p|o1 uaaq sey 1nq QH3J 4o} Aleip e Suidaay si 4a)|ed ayL JN ¥060 | 0T:80:2C | ¥T/L0/CT
‘Buisuaon "sAy 00TO PuUe T uaamiaq saso|d qnd
Aq pan1a2as 0T ON “9|qedidde ‘sasjwaud
J1]10UN0d 3y1 4oy S,0T7 Hwgns 91 Jo 1044 3yl 01 anow 1snf uayi Aayl inq wd QT 1e SISO uapJen
pue puayaam Suimoj|o} ay3 sasiwaud "uoI1e20| Y1 1k uapJed Joopino 3yl Ajuiew s3] "ased e pjinq
Jolluow pjnom ay 1eys ing asiou djay o1 a21j0d 10E1U0D 01 WIY PIAYSe aAney oym QOH3J 01 udods sey aH
yum |eap 1ou op 3d1jod 3y 1eys ‘3u1aq |[9m sJ3]1ed Su11d344e S| "IBY} 01 PAIDIIISAU 10U INQ SPUIIM | suoqqlD
pasIApe pue J3||ed paldeIu0d 9689 Dd e 9sJ0M S198 ‘4edA e uoj uo Su108 uasq sey siyl -anssi duio8uQ JN 8920 | €0:05:80 | ¥T/L0/6T
1y8iu 1se| y8noay1 198 01 sjgeun sem J3|e)
‘l1I9m se 221j0d Buisiape daay 03 pawJojul usaq aney Ing Juswdinba
Sulioniuow punos aney pue QH3 01 Suiliodau uaaq aney Aayyl
‘[1BD 3Y3 JO awil 3y} 1e Sul4inddo 19y38iy
10U sem 1eyl anssi e Suiliodas sem | SI SWNJOA Yl 1BY1 Ul SPUIS9M UO 3SJOM 11 Ing }3am Y3 Jo Aep yoea | adpuing
J3]|ed se 3d1jod Aq uayel uonde oN uaddey ued 3} 8is wody d1snw 3AI yum wajqoad Sujo3uo ue si syl JN T9€0 | TO:S0:80 | ¥T/,0/0C
udje] uondy anssj| J9j1e) | oN Soq awill areq

¥1/60/ST — €1/80/0T s807 wuo0ls

‘0T/2T/20 In0ge 40 Uo P17 XI|eH 0} paJJajsuel) duadl]

AVNDYOL ‘NIAY¥VD JD0Y FHL

Page 77



"92U3}40 J3PJQ J1|gNd G UOIIIAS By} JO

P312IAUOD SEM 3]ew 3y} €T/60/7T UO "Jauuew |euolssajold e ul pue [[am uolieniis ayl yum
}|eap pue $asuddl| IS J1ay3 Sulieam Yiog 249M SPJeMa]S JOOp 1ey) palels Suipualie Siad1o
901|10d IUdY0 J3PJQ J1|gNd G UOIIIAS B 10} PAISALIe SeM djew ‘|eAltse d1jod uQ -d1jgnd

‘Juswiedag 91 JO siaquiaw pue Je1s yum anissas33e pue Ai3ue Suiwodaq sem ‘SpISINO Is|Iym ‘oym

Suisuaoi Aq uayel uonoe oN sasiwaud 9y} wouy 3jew e pa3dale pey Ayl se 1DUSUN BIA USPJIED XI0Y Y3 0} P3||ed 321|0d 02c0 | ¥T/90/€T
‘Juawnedaq

8uisuadi Aq uayey uonoe oN "P311IUSPI SANSSI ON “MISIA SUISUSDI| dBUIINOY LSTT | ¥1/80/80
uaye] uony SjUBaWIWIOD SI0 awil ajeq

*v1/60/ST 01 2T0Z 49903120 wouy Juswpedag Suisuadi] 03 s1921430 adijod Aq paiywqns s,0T7 Swao4

"pa12313pun pa|i4 "(suoyd sjiqow) Yoy €T/.65890/4D | $1Y00TT €T/11/0¢€
"pa12313pun p3|i4 ‘(suoyd ajiqow) Yyayl ¥T/SSESE0/HD | SIY 0ETT ¥1/20/10
"pa12313pun pa|i4 "312Ad [epad e jo yayl ¥1/925680/4D | Sy 0£ZT v1/L0/TT

uaye] uonoy 9JUdYO Jo sjierad ON }J3y awi) awlil aleq

"vT/60/ST 03 0T/ZT/Z0 WO} USPIED YI0Y 3L I PaPI0IY SAWIL)

"J3]|eJ 10BIUOD 0} Jjgeun

"J9YMNJ SSNISIP 03 | dN WO}
woJ} 10e3u0) 3ealdde pjnom pue 10u Jo paydealq Suiaq S U]
91 43Y1aym ainsun st 3H ‘siyl a4 ABPUOIA UO [12UNOI By} 100D 0}

0s 30] uo Jaquinu auoyda|al Suospn | Sulo8 si sy pue Suisuddl| o4 pasiApe J3je) gqnd jo uspJed wouy dISn|N V 9B 9T0T | 8T:95:T¢ | €T/80/0T
*92110d
91 10B1U0D OS|e 0} WIY PISIAPe SABY OYM [12UNOI Y1IM 1981U0D Ul Ud3(
Sey J9||eD "SuluaAa siyl JaAd ueyl 9sJom si ydiym wajqouad Sujo3uo

‘paso)d o1 S31e1S J3||BD "JISnW dAI| pue uapJes 49aq wou) 3siou pnoj AJIap V 3|eN 86TT | 6C:€T:€C | €T/80/1¢€

Page 78



	Agenda
	3 Minutes
	6 Licensing Act 2003 Œ An application for a Review of a Premises Licence for Rock Garden, 40-44 Swan Street, Torquay TQ2 5EZ
	06112014 Rock Garden (Review) App 1.pdf
	06112014 Rock Garden (Review) App 2.pdf
	06112014 Rock Garden (Review) App 3.pdf
	06112014 Rock Garden (Review) App 4.pdf
	06112014 Rock Garden (Review) App 5.pdf
	06112014 Rock Garden (Review) App 6.pdf
	06112014 Rock Garden (review) App 6 continued


